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Summary 

Indian tribes are quasi-sovereign entities that enjoy all the sovereign powers that are not divested 
by Congress or inconsistent with the tribes’ dependence on the United States. As a general rule, 
this means that Indian tribes cannot exercise criminal or civil jurisdiction over nonmembers. 
There are two exceptions to this rule for criminal jurisdiction. First, tribes may exercise criminal 
jurisdiction over nonmember Indians. Second, tribes may try non-Indians who commit dating and 
domestic violence crimes against Indians within the tribes’ jurisdictions provided the non-Indians 
have sufficient ties to the tribes. There are three exceptions to this rule for civil jurisdiction. First, 
tribes may exercise jurisdiction over nonmembers who enter consensual relationships with the 
tribe or its members. Second, tribes may exercise jurisdiction over nonmembers within a 
reservation when the nonmember’s conduct threatens or has some direct effect on the political 
integrity, the economic security, or the health or welfare of the tribe. These first two exceptions, 
enunciated in the case of Montana v. United States, are based on the tribes’ inherent sovereignty, 
and exercises of jurisdiction under them must relate to a tribe’s right to self-government. Third, 
Indian tribes may exercise jurisdiction over nonmembers when Congress authorizes them to do 
so. Congress may delegate federal authority to the tribes, or re -vest the tribes with inherent 
sovereign authority that they had lost previously. Indian tribes may also exercise jurisdiction over 
nonmembers under their power to exclude persons from tribal property. However, it is not clear 
whether the power to exclude is independent of the Montana exceptions. 

The question of a tribe’s jurisdiction over nonmembers can be very complex. It is fair to say, 
however, that tribal jurisdiction over non-Indians is quite limited. Tribal jurisdiction over 
nonmember Indians is more extensive. Federal courts, however, consistently require nonmember 
defendants to challenge tribal court jurisdiction in tribal court before pursuing relief in federal 
court. 
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Introduction 

Originally, Indian tribes exercised sovereign authority over their territory and the all people 
within it, including non-Indians . 1 However, Indian tribes lost some of that authority by “ceding 
their lands to the United States and announcing their dependence on the Federal Government .” 2 
“Indian tribes are prohibited from exercising both those powers of autonomous states that are 
expressly terminated by Congress and those powers inconsistent with their status ,” 3 Express 
termination of a tribe’s sovereign authority may be found in treaties and statutes. As to sovereign 
authority lost by virtue of the tribes’ status, the Supreme Court has explained, “[t]he areas in 
which such implicit divestiture of sovereignty has been held to have occurred are those involving 
the relations between an Indian tribe and non-members of the tribe .” 4 By virtue of their 
“dependent status,” therefore, tribes have lost the sovereign authority to determine their relations 
with nonmembers . 5 Accordingly, in Oliphant v. Suquamish, the Supreme Court held that Indian 
tribes do not have inherent sovereign authority to try non-Indian criminal defendants , 6 and in 
Montana v. United States, the Supreme Court announced the general rule for civil jurisdiction that 
“the inherent sovereign powers of an Indian tribe do not extend to the activities of non-members 
of the tribe .” 7 

Immediately after announcing this rule for civil jurisdiction in Montana, however, the Court 
identified two exceptions, known as the Montana exceptions: 

To be sure, Indian tribes retain inherent sovereign power to exercise some forms of civil 
j urisdiction over non-Indians on their reservations, even on non-Indian fee lands. A tribe 
may regulate, through taxation, licensing, or other means, the activities of non-members who 
enter consensual relationships with the tribe or its members, through commercial dealing, 
contracts, leases, or other arrangements. A tribe may also retain inherent power to exercise 
civil authority over the conduct of non-Indians on fee land within its reservation when that 
conduct threatens or has some direct effect on the political integrity, the economic security, 
or the health or welfare of the tribe . 8 

In order to fit within one of these exceptions, nonmember conduct must somehow impinge on a 
tribe’s inherent authority to govern itself and its members . 9 

The Supreme Court has identified the tribes’ right as landowners to exclude nonmembers from 
tribal land as one of the bases for upholding tribal taxes against nonmembers’ activities on tribal 



1 See Duro v. Reina, 495 U.S. 676, 685 (1990) (“A basic attribute of full territorial sovereignty is the power to enforce 
laws against all who come within the sovereign’s territory, whether citizens or aliens. Oliphant [v. Suquamish] 
recognized that tribes can no longer be described as sovereigns in this sense.”). 

2 Oliphant v. Suquamish, 435 U.S. 191, 208 (1978). 

3 Id. (emphasis in original; internal quotations omitted). 

4 United States v. Wheeler, 435 U.S. 313, 326 (1978). 

5 Id. This is not an absolute rule. This report discusses the limited exceptions to it at pages 4-10. 

6 435 U.S. 191 (1978). 

7 450 U.S. 544, 565 (1981). In Montana, the Court considered whether the Tribe had jurisdiction to enforce its hunting 
regulations against nonmembers hunting on non-Indian fee land located within the Tribe’s reservation. 

8 Id. at 565-566. 

9 Nevada v. Hicks, 533 U.S., 353, 361 (2001) (“Tribal assertion of regulatory authority over non-members must be 
connected to that right of the Indians to make their own laws and be governed by them.”). 
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